
Criminal Liability of CD manufacturers -- examples of laws

TRIPS -- compliance necessary for WTO accession

The TRIPS Agreement requires countries to provide authors and producers of phonograms “the right to authorize or prohibit the direct or indirect reproduction of their phonograms.” (Article 14.2 of TRIPS).  

TRIPS requires its Members to provide criminal penalties for “copyright piracy on a commercial scale, including imprisonment and/or monetary fines sufficient to provide a deterrent.” (Article 61 of TRIPS); 

It further stipulates that “In appropriate cases, remedies available shall also include the seizure, forfeiture and destruction of the infringing goods AND OF ANY OF THE MATERIALS AND IMPLEMENTS THE PREDOMINANT USE OF WHICH HAS BEEN IN THE COMMISSION OF THE OFFENSE.” (Article 61, emphasis added).  Obviously, seizure and destruction of machinery is applicable only in respect of those individuals who replicate. 

United States law

U.S. law grants copyright owners (including producers of phonograms) the right to reproduce their works, and provides as follows:

(a) Criminal Infringement--Any person who infringes a copyright willfully and for purposes of commercial advantage or private financial gain shall be punished as provided in Section 2319 of Title 18.

(b)Forfeiture and Destruction--When any person is convicted of any violation of subsection (a), the court in its judgment of conviction SHALL (emphasis added), in addition to the penalty therein prescribed, order the forfeiture and destruction or other disposition of all infringing copies or phonorecords and all implements, devices or equipment used in the MANUFACTURE (emphasis added) of such infringing copies or phonorecords.

Section 2319 of title 18 provides for the level of penalties, ranging from imprisonment of up to one year and a fine for minor offenses, to much more significant penalties in cases deemed serious--in particular in the case of reproduction or distribution. 

Section 2319 (b)(1) provides for “imprisonment of up to five years, or fines in the amount set forth in this title, or both, if the offense consists of the REPRODUCTION or distribution, during any 180 day period, of at least 10 copies or phonorecords, of 1 or more copyrighted works, with a retail value of more than $2,500.” Section 2319 (b)(2) further provides that a person faces imprisonment of up to ten years, and an increased fine, for any subsequent violation.

France's intellectual property law

Section L111-1 states that authors' have exclusive right to their work, as well as any reproduction in full or in part.

Section L.335-3 specifies that any reproduction, representation or distribution by any means whatsoever of an intellectual work in violation of copyright, as defined and regulated by law. (emphasis added).

Counterfeiting in France or abroad is punishable by two years imprisonment and a fine of 1 million francs. The penalties are doubled in case of repeat offense.

Section L.335-3 sets out customs' ability to seize counterfeit products and the equipment required for their manufacture. (emphasis added).

Section L.335-5 sets out procedures for closing manufacturing facilities.

Section L.335-6 outlines procedures for confiscation of equipment, destruction of counterfeit products and for banning the offender's ability to carry out a profession or social activity.  (emphasis added)

